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REMARKS 

Claims 1-18 are pending and await further action on the merits. Claims 1-9, 15, 16 and 18 
have been withdrawn from consideration as being draws to noneiected subject matter. 

The specification has been amended to include headers to sections. Also, trademarks have 
been amended to be in all capital letters. 

Claims 1 -4, 6, 7 and 10-16 have been amended for clarity. 

No new matter has been added by way of the above-amendment. 

I. Restriction Requirement 

The Examiner makes Final the prior restriction requirement. Applicants respectfully 
remind the Examiner that the Examiner indicated the subject matter of claim 18 (Group VII) 
would be rejoined with the elected claims 10-14 and 17 (Group V) upon the allowance of claims 
10-14 and 17. 

II. Specification Headings 

The Examiner suggests that applicants amend the specification to insert applicable 
headings. In response, the specification has been amended to the extent that the Sections 
correspond to the sections listed by the Examiner in the outstanding Office Action. As such, 
withdrawal of the objection is respectfully requested. 

git Objecties to Specification 
The Examiner requests that Applicants capitalize ali trademarks recited m the 
specification. In response, Applicants have capitalized trademarks in the specification. As such, 
raw al of the o 5 ect on is 1 espectfu ly req tested 



17 



ADM/GMD/mua 



Application No 10 5 >2,719 Docket No.: 4266-0 13 IPX JS I 

Amendment dated February 20, 2008 
Reply to Office Action of August 21, 2007 

IV, Refection under 35 USC 103 

Claims 10-14 are rejected under 3:5 USC 101. Applicants respectfully traverse the 

rejection, 

•Specifically, the Examiner objects to the fact that claims 10-14 are directed to multiple 
"compounds" instead of a single compound. In response, Applicants have followed the 
Examiner's suggestion and have amended the preamble of claims 10-14 to read in the singular. 
As such, withdrawal of the rejection is respectfully requested. 

V. Refection under 35 USC .1.12 (paragraph one) 

Claims 10-13 and 17 stand rejected under 35 USC 112 (paragraph one). Applicants 
respectfully traverse the rejection. 

Specifically, the Examiner has taken the position that the specification, while found 
enabling for compounds or compositions in which R ! and R 2 form a 5- or 6-membered nitrogen- 
containing heterocyclic with either zero or one oxygen or sulfur atoms present, and L 2 present on 
Hie phenyl ring, is allegedly not enabling for "all of the compounds and residue groups listed 
within the claims, including most of the groups found in R a ." 

fn response. Applicants nave amended the various meanings of the groups R ! /R , II s and 

ciiu ) eh art exemplified at east - nee m tht examp es in the specification or 

the additional examples in the enclosed Declaration under 37 CFR 1.132 by Dr. I laden. As such, 
the scope of the presently claimed invention is clearly enabled and withdrawal of the rejection is 
i <- + m l< iCMcc 
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VI. Rejectio n under 35 USC 112 (paragraph two) 



Claim 11 stands rejected under 35 USC 112 (paragraph two) as not distinctly claiming 
the invention. Applicants respectfully traverse the rejection. 

in support of the rejection, the Examiner takes the position that claim II is incorrectly 
dependen ipon claim 10, as an iri< < between t c i ntations oi he two 

claims. Specifically, the Examiner objects to claim 11 for reciting a genus of R 1 and R 2 which 
does not have complete overlap with the genus of R { and R 2 in claim 10. 

In response, Applicants have amended claim 11 to reflect the same language as claim 1G 
with respect to R 1 and R 2 . 

As such, withdrawal of the rejection is ".respectfully requested. 



Claims 10-14 and 17 stand rejected under 35 USC 102(a) as being anticipated by Schmitt 
etal. Applicants respectfully traverse the rejection. 

The Examiner specifically cites the following- compound for anticipating the presently 
claimed invention: 



m .38&060-68*2 CAPUTS 



W&jMSM&m of Claims 10-14 and 17 nuder 35 USC 102(a) 
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The Examiner will note that inventive claim 10 does not encompass this compound of 
Schmitt et al, since the heterocycle formed by R' and R~ in inventive claim 10 can only be 
substituted with .an. alkyl group and not a bromine group as in the compound of Schmitt et ah 
and because inventive claim 10 requires that at least one of LI , L2 and L3 is not hydrogen. 

Furthermore, although there is a generic overlap between formula {1} of the present 
invention and formula (1) of Schmitt et. ah, none of the explicitly disclosed compounds in 
Schmitt et al is covered by the amended claims. Schmitt et al. fail to disclose the specific 
structure of the inventive compounds, which is, inter aha, characterized by the cyclic amino 
group in position 7 and the specific substitution pattern of the phenyl ring in the 6-posiiion (of 
the triazolopyrimidine scaffold). The working examples and the additional use examples and 
comparative tests hi foe Declaration demonstrate the excellent fungicidal activity of the inventive 
compounds. Since Schmitt et al are concerned with anticancer agents, this document cannot 
provide any hint how to modify the compounds of the general formula (1) in order to arrive at 
co poi \ ! is o\ m l u , uc rung? 

Accordingly, the subject matter of claims 10 to 14 and 17 is not anticipated by and non- 
obvious vis a vis the teaching of Schmitt et al. and withdrawal of the rejection is respectfully 
requested. 

VIIL Rejection of Claims 10-13 sad 17 under 35 USC 102(b) 
Claims 1.0-53 and 17 stand rejected under 35 USC 102(h) as being anticipated by Fees et 

al. Applicants respectfully traverse the rejection. 

The Examiner specifically cites the following compound for anticipating the presently 

claimed invention: 
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CN 2, «JTria*6lo(l, S-a] pyrusidiRa, S-chloro-6- J2~cMcreph«nyU-7- H-a*thyi- 

1-pipsridifiyl)- (9CI) CCA INCSX NAME) 

The Examiner will note that inventive claim 10 does not encompass this compound of 
Pees et al., since inventive claim 10 requires that at least one of LI, L2 and L3 is not hydrogen. 

Furthermore, although there is a generic overlap between formula (1) of the present 
invention and formula (I) of Pees et al., none of the explicitly disclosed compounds in Pees et al 
is covered by the amended claims. Pees et al. fail to disclose the specific structure of the 
inventive compounds, which is, inter alia, characterized by the cyclic amino group in position 7 
and the specific substitution pattern of the phenyl ring in the 6-posiiion (of the triazolopyrimidine 
scaffold). Pees et al. do not provide any motivation to make the specific modifications to arrive 
at the compounds of the invention. 

In addition, the comparative tests in the Declaration demonstrate the superior fungicidal 
activity of compounds of the invention in comparison with structurally most closely related 
compounds disclosed in Pees et al. The superior fungicidal activity of the inventive compounds 
could not be expected in view of Pees et al. 
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Accordingly, the subject matter of claims 10 to 13 and 1 7 is not anticipated by and non- 
ob\ ous vis a vis the teaching of Pees et al asu withdraw ) o! the gee ion is respectful!} 
requested. 



Claims 10-12 and 17 stand rejected under 35 '(JSC 102(b) as being anticipated by 
Pfrengie et al. IP '581 and Pfrengie et ai US. '360 (hereinafter both references are referred to 
as "Pfrengie et al ') kp - c ally traverse the rejection. 

The Exanbner specifically cites the following compound ibr anticipating the presently 
claimed invention: 



KK 220462-09-7 CAPLUS 

ai {I, 2, «!?ri«oioil, 5-&5Fyrissidin«, 6- ^-chtorophanyi) ~5-m«thyi-7- (4-m»thyt- 
1-pipfridioyli- (2Cf } *CA INDEX fSmE] 

The Examiner will note that inventive claim 10 does not encompass this compound of 
Pfrengie et al, since inventive claim 10 requires that at least one of Li, 12 and L3 is not 
hydrogen. 

Furthermore, although there is a generic overlap between formula (I) of the present 
invention and formula (I) of Pfrengie et ah none of the explicitly disclosed compounds in either 
reference is eo\ered by the amended daum- Pfrengie et al fail to diss. - the spec ilk stricture of 



IX. Rejection of Claims 10-12 and 17 under 35 USC 102(b) 
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the inventive compounds, which is, inter alia, characterized by the cyclic amino group in 
position 7 and the specific substitution pattern of the phenyl ring in the 6-position (of the 
triazoiopyrinisdine scaffold). Pfrengle et al do not provide any motivation to make the specific 
modifications to arrive at the compounds of the invention. 

In addition, neither of the preferred structures of the phenyl group in Pfrengle et a I. (see 
e.g. US. '360, col. 4) by itself corresponds to the respective phenyl group in formula (I) of the 
present invention. 

Accordingly, the subject matter of claims 10 to 12 and 17 is not anticipated by and non- 
obvious vis a vis the teaching of Pfrengle et ai. and withdrawal of the rejection is respectfully 
requested. 

X. Double Fateatfag Refection 

Claims 1.0-14 and 17 stand provisionally rejected under the ground of obviousnes^iype 
double patenting over claim 1 of U.S. publication 2007/0078149. Applicants respectfully 
traverse the rejection. 

Applicants note that the instant application has an earlier filing date than that of the noted 
publication. Accordingly, the Examiner should let the present application issue, and if any 
double patenting issues remain, they should be handled in the noted publication by amendment 
or Terminal Disclaimer. 

In view of the above amendment, applicant believes the pending application is in 
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Conclusion 



In view of the above remarks, it is believed thai claims are allowable. 

Should there be any outstanding matters that need to be resolved in the present 
application, the Examiner is respectfully requested to contact Garth M. Dahlem Ph.D., Esq., Reg. 
No. 43,575 at the telephone number of the undersigned below, to eon 1 i ervievs. in an 

effort to expedite prosecution in connection with me present application. 

If necessary, the Commissioner is hereby authorized in this, concurrent, and future replies 
to charge payment or credit any overpayment to Deposit Account No. 02-2448 for any additional 
fees required under 37.C.F.R. §§1.16 or 1.14; particularly, extension of time-fees. 
Dated: February 20, 2008 Respectfully submitted, 



H\ 

Andrew D. Meikie & ,.- 
Registration No.: 32 ,868 

BIRCH, STEWART, KOLASCH & BIRCH, LLP 
81 10 Gatehouse Road 
Suite 100 East 
P.O. Box 747 

Fails Church, Virginia 22040-0747 
(703) 205-8000 
Attorney for Applicant 




Attachment: Declaration (Unexecuted) 
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